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AMENDMENTS TO CCIOA

THE COLORADO COMMON INTEREST OWNERSHIP ACT

CCIOA was initially passed in 1991, effective July 1, 1992. The Colorado Common Interest
Ownership Act (CCIOA), effective July 1, 1992, was approved by the legislature and signed by
the Governor in 1991. The bill was HB 91-1292.

Amendments to CCIOA. Since the original bill from 1991, the following amendments have been
made:

1) SB 92-100. In 1992, the legislature added to Section 306 of CCIOA (entitled "Bylaws")
through SB 92-100. This amendment became effective July 1, 1993 and was the
legislature's means of having the boards of owner associations regulate community
managers.

a) Special Requirements on Associations with 30 or More Units that Delegate
Certain Powers. SB 92-100 imposed special requirements on associations with 30
or more units that delegate certain powers. The special requirements are:

)} Persons handling money must maintain fidelity insurance or a bond in an
amount of not less than $50,000.00;

i) All funds and accounts of the association must be kept separate from the
funds and accounts of other associations;

iii) All reserve accounts of an association must be kept separate from
operating accounts of the association; and

iv) An annual accounting for the association's funds and a financial statement
must be prepared and presented to the association by the managing agent,
a public accountant or a CPA.

2) HB 92-1359. In 1992, the legislature corrected an inconsistency in Section 204
("Description of Units") in HB 92-1359.

3) HB 93-1070. In 1993, the legislature passed an amendment to CCIOA to fill in some
gaps. HB 93-1070 became law on April 30, 1993. Highlights of changes from HB 93-
1070 include the following:

a) Clarified that the limited lien priority for association assessments only applies to
first deeds of trust executed after July 1, 1992;
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b) Deleted the prior language expressly allowing for attorney fees as a part of the
super lien;

C) Deleted a 150% limitation on the super lien;

d) Specifically listed those sections of the law applicable to pre-CCIOA
communities and more precisely delineated CCIOA's application to existing
associations;

e) Expressly made unit owners personally liable for assessments;

f) Added definition for "horizontal boundary,” "map,” "plat" and "vertical
boundary;"

9) Provided a description of the proportions upon which assessments are to be based
for property tax valuation purposes;

h) Permitted a cooperative form of ownership to be either personal or real property;

1) Eliminated technical errors, inconsistencies in percentage requirements, and
erroneous cross references;

)] Made new definitions applicable to prior condominium laws;

k) Extended unified taxation of units to newly created small cooperatives;

1) Clarified the process to elect or "opt in" to CCIOA for pre-CCIOA associations;

m) Clarified the process of recording declarations;

n) Clarified that CCIOA does not establish the exclusive method of legally
describing a unit;

0) Eliminated the 10-year limit on the exercise of development rights by declarants;

p) Corrected math for termination of planned communities if not all the property is
sold. Changed form of ownership among unit owners, upon termination of
community, to tenancy in common, regardless of whether or not the entire project
is comprised of units with horizontal boundaries;

q) Permitted taking advantage of development rights as a separate property right.
Clarified intention to give associations a lien against development rights for
development expenses paid by the association;

r Allowed association control over whether to accelerate installment assessments in
a foreclosure and cleared up the assessment status letter process; and

S) Conformed real property tax laws to CCIOA.

HB 93-1154. In 1993, the legislature added references to new corporate statutes through
HB 93-1154. That bill affected Sections 306 and 319 of CCIOA.

SB 94-216. In 1994, the legislature passed an amendment to CCIOA to loosen
requirements on large mixed use planned communities. SB 94-216 became effective on
July 1, 1994. The changes contained in SB 94-216 did not significantly change CCIOA
for most new developments. SB 94-216 exempted large mixed use planned communities
from parts of CCIOA if:

a) The development was started after July 1, 1992;
b) The development had at least 200 acres;
C) The development had zoning for at least 200 units; and
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d) The development had zoning for at least 20,000 square feet of commercial use.

SB 94-26. In 1994, the legislature passed a comprehensive re-enactment of laws
regulating engineers and land surveyors. SB 94-26 revised references in CCIOA to other
state statutes on land surveys and plats. This bill affected sections 103(22.5) and 209(2).

SB 95-198. In 1995, the legislature limited and revised the exemption given to declarants
of large mixed use planned communities, established by SB 94-216. The most significant
change was the increase of one of the qualifying factors for the exemption for a large
mixed use planned community from 200 units to 500 units.

HB 95-1234. This bill, passed in 1995, is known as the “open meetings” bill. HB 95-
1234 applies to meetings of all common interest communities which are held on or after
July 1, 1995. The bill requires that, except under certain circumstances, all regular and
special meetings of the association's board (including committees) must be open to
attendance of all members of the association or their representatives. Meetings of the
board or a committee may be closed to attendance by members (i.e. "executive session™)
for:

a) Matters pertaining to employees or personnel of the association;

b) Consultation with legal counsel on disputes that are the subject of pending or
imminent court proceedings;

C) Criminal investigative proceedings;

d) Compliance with other laws protecting matters from public disclosure; and

e) Discussion of any matter where disclosure would constitute an unwarranted
invasion of individual privacy.

SB 96-186.

a) This bill, passed in 1996, changed the statute of limitations for violations of
building restrictions in common interest communities. The one-year period for
enforcement changed, to begin when the person seeking enforcement knew or
should have known of the violation. Architectural control committees and
associations in common interest communities with covenants restricting exterior
building improvements have one year from when they knew or should have
known of a violation to seek enforcement. Prior law specified the one-year time
frame ran or began from the date the building improvements were installed.

b) Senate Bill 96-186 also extended financial protections for associations in
communities created after July 1, 1993. (See SB 92-100). These financial
protections were due to expire on July 1, 1996, after having been imposed by the
legislature in 1993. In 1993, the legislature decided these financial protections
were the best way to regulate community association managers (versus licensing
or registration). While these financial protections only apply to newer or non-

3



10)

11)

12)

13)

14)

Orten

Cavanagh
Richmond &
Holmes Lic

exempt post-CCIOA communities, all associations can benefit from these
protections. The financial protections extended are as follows:

i) Persons handling money of these associations must maintain fidelity
insurance or a bond in an amount of not less than $50,000.00;

i) All funds and accounts of these associations must be kept separate from
the funds and accounts of other associations;

iii) All reserve accounts of these associations must be kept separate from
operating accounts of the association; and

iv) An annual accounting for the association's funds and a financial statement
must be prepared and presented to the association by the managing agent,
a public accountant or a CPA.

SB 97-002. This bill, passed in 1997, amended references to statutes governing plats and
the platting process.

SB 97-91. This bill, passed in 1997, amended references in CCIOA to the "Colorado
Revised Nonprofit Corporation Act.”

HB 97-1237. This bill, passed in 1997, amended references to the "Colorado Uniform
Partnership Act (1997)."

SB 97-151. This bill, passed in 1997, allowed for discretionary mediation of disputes
between owner associations and owners.

HB 98-1337. This bill, passed in 1998, took effect July 1, 1998, and provided for the

following:

a) Certain basic CCIOA provisions were preserved and cannot be waived or varied
by agreement;

b) A member right to an agenda was added [Section 15 of this Bill, Section 308 of
CCIOA];

C) Declarations which are to expire (i.e. are subject to a term of years limitation) are
allowed to be extended [Section 3 of this Bill, Section 120.5 of CCIOA];

d) Extraordinary assessments (retail sales assessments, service assessments and
transfer assessments) are available to post-CCIOA associations [Section 5 of this
Bill, Section 207(4)(a)(1V) of CCIOA];

e) Declaration amendments in new non-exempt post-CCIOA residential
communities are made easier (the minimum percentage of 67% drops to a
majority) [Section 10 of this Bill, Section 217(1) of CCIOA];

f) Use Restriction amendments in new non-exempt post-CCIOA communities are

made easier (the minimum percentage of 100% drops to 67%) [Section 10 of this
Bill, formerly Section 217(4) of CCIOA, now Section 217(4.5) of CCIOA];



Orten

Cavanagh
Richmond &
Holmes Lic

9)

h)

Classes of member and class voting in new non-exempt post-CCIOA
communities was clarified [Section 5 of this Bill, Section 207(4)(a)(111) and
207(4)(d) of CCIOA];

Amendments to create declarant rights, increase the number of units, change
boundaries or change allocated interests in new non-exempt post-CCIOA
communities was made easier (the minimum percentage of 100% drops to 67%)
[Section 10 of this Bill, Section 217(4) of CCIOA];

Amendment rights to correct errors in new non-exempt post-CCIOA communities
were added [Section 4 of this Bill, Section 205(4) of CCIOA];

Amendment rights to comply with secondary mortgage market requirements for
new non-exempt post-CCIOA communities were added [Section 4 of this Bill,
Section 205(5) of CCIOA];

Declarant use of sales facilities and models in new non-exempt post-CCIOA
communities was clarified [Section 9 of this Bill, Section 215 of CCIOA];

The exemption of new non-exempt post-CCIOA planned communities with 10 or
fewer units was increased to an exemption available if there are no more than 20
units. [Section 2 of this Bill, Section 116(1) and 116(2) of CCIOA];

The exemption of a new non-exempt post-CCIOA "limited expense planned
community" with an average annual expense assessment of $300.00 was
increased to $400.00, subject to a CPI adjustment each subsequent year [Section 2
of this Bill, Section 116(3) of CCIOA];

The definition of master association was changed [Sections 1 and 11 of this Bill,
Section 103(20) and 220 of CCIOA];

The description of development rights and the property to which those rights
relate was clarified [Section 4 of this Bill, Section 205(1)(h) of CCIOA];

The use of the terms "plat” and "map" was clarified [Section 6 of this Bill, Section
209 of CCIOA];

The exercise of development rights was clarified [Section 7 of this Bill, Section
210(2) of CCIOA];

The exercise of CCIOA's right to subdivide units was clarified [Section 8 of this
Bill, Section 213 of CCIOA];

The addition of unspecified real estate was clarified [Section 12 of this Bill,
Section 222 of CCIOA];

New non-exempt post-CCIOA owner associations can be formed as a limited
liability company [Sections 13 and 19 of this Bill, Sections 301 and 316(1) of
CCIOA];

Upkeep of property within common interest communities was clarified [Section
14 of this Bill, Section 307 of CCIOA];

Maintaining a quorum at meetings of the executive board was clarified [Section
16 of this Bill, Section 309 of CCIOA];

Conveyance or encumbrance of the common elements in condominium and
planned communities was made easier (the minimum percentage of 80%, for
communities of less than 1, 000 units, drops to 67%) [Section 17 of this Bill,
Section 312(1) of CCIOA];
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Conveyance or encumbrance of the common elements in cooperatives was made
easier (the minimum percentage of 80% drops to 67%) [Section 17 of this Bill,
Section 312(2) of CCIOA];

Agreements relating to and the actual grant, conveyance or encumbrance of
common elements were made easier [Section 17 of this Bill, Section 312(3) of
CCIOA]; and

Rebuilding after a fire or other casualty loss in new non-exempt post-CCIOA
communities was made easier (the percentage of 80% drops to 67%) [Section 18
of this Bill, Section 313 of CCIOA].

SB 99-221. This statute was passed in 1999 and became effective May 19, 1999. SB
99-221 allows Colorado District Courts a special restricted ability to amend declarations
by court order, subject to notice and hearing procedures.

HB 01-1166. This statute was passed in 2001 and became effective August 9, 2001.

a)

b)

c)

A part of this bill amended CCIOA and requires disclosures, by an owners
association created after July 1, 1992, to members before the owners association
can sue for construction defects.

The disclosure must be made to the members before a defect lawsuit is filed and
must describe the lawsuit of the association, the remedy sought and the expenses
and fees anticipated to be incurred by the association in the lawsuit.

Other parts of the bill modified the law governing residential construction defects.
[Section 303.5 of CCIOA].

HB 02-1191. In the 2002 legislative session, HB 02-1191 was approved. HB 02-1191:

a)

b)

c)
d)

Resolved some conflicting provisions in CCIOA (on declaration amendment
allowed through court petition and on conveyance of common elements in a
condominium community);

Created more budget flexibility for communities that are subject to the budget
provisions of CCIOA;

Clarified transition of control of developer controlled associations in post-CCIOA
communities;

Broadened subjects that can be reviewed in closed or executive session of the
board to include:

) the managing agent's contract; and
i) written or oral communication from legal counsel.

SB 05-100. In the 2005 legislative session, major changes to CCIOA were made in SB

05-100. SB 05-100:
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a) General Governance Requirements as of January 1, 2006:

i)

i)

Associations subject to CCIOA must adopt and maintain at least the
following written policies and procedures:

(1)
(2)
3)
(4)
()
(6)
(7)

Investment of reserve funds policy;

Enforcement policy and procedures, including a fine schedule;
Collections policy and procedures;

Handling board member conflicts of interest;

Conduct of owner and board meetings;

Examination, inspection and copying of association records; and
Adoption and amendment of policies, procedures and rules
procedure [209.5];

Associations subject to CCIOA must follow SB 100's meeting notice and
owner participation requirements:

1)

)

(3)
(4)

Physically post notice of owner meeting in conspicuous location, if
at all feasible, in addition to any notice provisions contained in
bylaws and any electronic notice the association chooses or is
required to give;

If association has electronic means, email notice of meetings to all
owners who request such notification and provide association with
email address;

Allow owners to speak at owner meetings; and

Allow owners to speak at board meetings before board takes a vote
on issue under consideration, subject to reasonable regulations on
such owner participation [310].

Associations subject to CCIOA must make all decisions concerning
approval or denial of unit owner's application for architectural or
landscaping changes in accordance with standards and procedures in the
declaration, rules and regulations or bylaws. [302(3)(b)]

Associations subject to CCIOA must keep the following as permanent
records:

(1)
()

(3)

Minutes of all owner and board meetings;

Record of all actions taken by owners or the board by written
ballot or consent in lieu of meeting;

Record of all actions taken by committee of the board on behalf of
the association; and
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4 Record of all waivers of notices of owner, board and committee
meetings [317(1)(b)].

V) Associations non-exempt post-CCIOA must keep the following as records
available for owner copying and inspection at principal office:

1) Articles of Incorporation;

(2 Bylaws;

3 Resolutions adopted by the board that affect owners;

4) Minutes of owner meetings and actions taken by owners without
meeting for the past three years;

(5) All written communications within the past three years to owners;

(6) A list of the names and business or home addresses of current
board members;

(7) Most recent annual report, if any; and

(8) All financial audits or reviews conducted pursuant to 303(4)(b)
during the preceding three years [317(5)(a)-(j)].

Vi) Associations non-exempt post-CCIOA may charge unit owners the "actual
cost” for copying records [317(2)];

vii)  Associations subject to CCIOA must have an audit or review at least once
every two years using generally accepted auditing standards. If an
association chooses an audit, it must be done by a CPA. An association
must have an audit if:

1) The association has annual revenues or expenditures of at least
$250,000; AND
(2 One-third of owners request an audit.

viii)  Associations subject to CCIOA must use secret ballots for the election of
board members and for any other issue being voted on at the request of at
least one owner. [310.5]

iX) In Associations subject to CCIOA, any board member with a conflict of
interest must disclose that conflict in an open meeting. Then, an
association may allow that board member to participate in the discussion,
but the board member with a conflict may not vote on the issue. [310.5]

b) Required Association Disclosures as of January 1, 2006:

) Basic Annual Disclosure. For associations subject to CCIOA, the
association must annually provide to its owners a written notice that states:
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i)

(1)
(2)

(3)
(4)

()
(6)

The association's name;

The name of any designated agent or management company, if
any;

The physical address and telephone number for the association and
any designated agent or management company;

The name of the common interest community;

The initial date of the recording of the declaration;

The declaration’s reception number or book and page where the
declaration is located [209.4(1)]; and

Extended Annual Disclosures. For associations subject to CCIOA, the

association must compile and disclose the following through one of the
four allowable means within 90 days after assuming control from the
declarant and within 90 days after the end of each fiscal year commencing
January 1, 2006 and for each year after that:

1)
(2)
©)

(4)

(5)
(6)

(")
(8)

9)
(10)

The date the association's fiscal year begins;

The association's operating budget for the current fiscal year;

A list — organized by unit type — of the association’s current regular
and special assessments;

The association’s annual financial statements — including any
money held in reserve for the fiscal year immediately preceding
the current annual disclosure;

The results of any financial audit or review for the fiscal year
preceding the current annual disclosure;

A list of all association insurance policies, including, but not
limited to, property, general liability, association director and
officer professional liability and fidelity policies;

The insurance company names, policy limits, policy deductibles,
additional named insureds and expiration dates of all policies
listed;

The association's bylaws, articles and rules and regulations;

The board meeting and member meeting minutes for the preceding
fiscal year; and

The association's seven responsible governance policies and
procedures [209.4]

Means of Making Extended Annual Disclosures. For associations subject

to CCIOA, the association may make the above disclosures in one of four

ways:

(1)

Posting the information on a website with notice of the web
address sent either by first class mail or email to all owners;
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d)

2 Maintaining a literature table or binder at the association's
principal place of business;

3 Mailing the information to all owners; or

4) Personally delivering the information to all owners. [209.4]

Change of Agent / Address Disclosures. For associations subject to
CCIOA, the association must provide all owners with an amended written
notice within 90 days if the association's address, designated agent or
management company changes. [209.4(1)]

Board Member and Owner Education. For associations subject to CCIOA, the

association must:

i)

An association's board of directors may reimburse board members for the
actual and necessary expenses incurred in attending educational classes
and seminars specific to Colorado and applicable sections of CCIOA.
[209.6]

An association must provide education to their owners at least once a year
and at no individual cost to unit owners. This owner education must relate
to the general operations of the association and the rights and
responsibilities of owners, the association, and its board members. An
association's board has the discretion to determine how to comply with
this provision. [209.7]

Restrictions on Declarations, Covenants and Bylaws as of June 6, 2005. : For

associations subject to CCIOA, the following restrictions on the association and
the community apply:

i)

i)

i)

An association may not enforce a restrictive covenant that restricts or
limits xeriscaping or requires the primary use of turf grass [37-60-126];

An association may not bring enforcement actions against owners who
allow their grass to die during water use restrictions and must give owners
a reasonable and practicable time to revive dead grass before requiring
them to re-sod. [37-60-126(11)(a)];

An association must allow the display of the American flag on a unit
owner's property, window, or balcony, subject to reasonable regulations
on size and location as long as those regulations do not prohibit the
installation of a flag or flagpole [106.5(1)(a)];

An association must allow the display of political signs on a unit owner's
property or window at least 45 days before and 7 days after an election,

10
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subject to regulations no more restrictive than applicable local ordinances.
If no ordinances apply, an association may not prohibit the display of at
least one political sign per political office or ballot issue with maximum
dimensions not less than 36 X 48 inches per sign [106.5(1)(c)];

V) An association may not prohibit the parking of an emergency vehicle on
its streets, the unit owners' driveway, or its guest parking spaces when the
vehicle is required by an owner's employment and 1) the employer is an
emergency service provider; 2) the vehicle weights 10,000 Ibs or less; 3)
the vehicle has an official emblem; and 4) parking the vehicle does not
block emergency access or interfere with other owners' use of association
streets and driveways [106.5(e)];

vi) An association must allow unit owners to clear vegetation following a
written defensible space plan [106.5(e)];

vii)  An association must allow unit owners to replace flammable roofing
materials with inflammable roofing materials, subject to reasonable
regulations on color, appearance and material [106.5(e)]; and

viii)  The percentage of affirmative votes needed to amend an association's
declaration may be no higher than 67% with any higher percentage to be
deemed to be read as 67% [217].

HB 05-1337. This bill, passed in 2005, corrected references to subsections in 38-33.3-
308(3) and (5) of CCIOA.

HB 05-1192. This bill, passed in 2005, requires a common interest community that is
terminating (pursuant to authority and owner approvals as set forth in 38-33.3-218) to
notify appropriate local government.

SB 06-89. This bill, passed in 2006, was the "clean up" bill to SB 05-100. It clarified
and revised several sections of SB 05-100 and added a new governance policy to be
adopted by January 1, 2007. Because of the overlap between SB 05-100 and SB 06-89,
and the changes made in SB 06-89, the resulting changes of both bills is reviewed in the
composite summary below.

Composite Summary of SB 05-100, as modified by SB 06-89.

a) Eight Required Policies and Procedures of Owner Associations. :

In addition to the 7 policies required under SB 05-100, associations subject to
CCIOA must have a governance policy on disputes between the association and
owners and between owners and the association.
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b) Association Disclosures. For associations subject to CCIOA, the following
disclosures must be made:

) Basic Disclosures. Associations must make certain disclosures (name of
the association; name, address and telephone of the association and its
agent or manger, if any; name of the community; initial date of recording
of the declaration and recording information for the declaration), at no
charge to homeowners, within 90 days after transition. In addition, if the
association's address, designated agent or management company changes,
the association must make updated information available within 90 days
after the change.

i) Annual/Extended Disclosures. Detailed disclosures of SB 05-100,
including the required policy on disputes between the association and unit
owners (effective January 1, 2006), are required annually.

iii) Audit and/or Review Disclosures as a Part of the Extended Disclosures.
Disclosure of audits or reviews previously required (within 90 days of
fiscal year end) is made more flexible to allow and require disclosure of
the most recently available audit or review.

C) Association Financials. For associations subject to CCIOA, the following apply:

) Accurate and Complete Standard vs. GAAP. Accurate and complete
accounting records are to be kept. The requirement to follow or use
generally accepted accounting or auditing standards, tax basis of
accounting or a cash basis of accounting was eliminated in SB 06-89.

i) Discretion of the Board. Audits or reviews (reviews were required once
every two years by SB 05-100) are allowed at the discretion of the board.

iii) Audits and Reviews requested by 1/3 of the Owners. An audit is required
if the association has annual revenues or expenditures of at least $250,000
and an audit is requested by owners of 1/3 of units. A "review" is required
if requested by owners of 1/3 of the units in the association.

iv) Qualifications of Financial Experts. Qualifications are established for
persons performing financial reviews. The qualifications include at least a
basic understanding of the principles of accounting as a result of prior
business experience, education above the high school level, or bona fide
home study.
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V) Basis of Accounting for Reviews and Audits. If a review or audit is
performed, then generally accepted accounting principles or auditing
standards, tax basis of accounting or a cash basis of accounting are be
used.

d) Secret Ballots for Elections to the Boards Required for Contested Elections. For
associations subject to CCIOA, the following apply:

) Secret ballots for Contested Elections. No longer must all board member
elections be held by secret ballot. Only contested elections are required to
be by secret ballot.

i) Exemption to Boards Elected by Delegates. Boards elected by delegates
are not required to be elected by secret ballot.

iii) Secret Ballot on Action Items at Member Meetings. Any motion or vote
at a member meeting is no longer required to be by secret ballot, if one
owner requests a secret ballot. With the adoption of SB 06-89, secret
balloting on member votes (other than the election of directors) is not
required unless 20% of the members present at the meeting, in person or
by proxy, provided a quorum is present, ask for a secret ballot.

e) Ballot Counting/Member Meetings. With the adoption of SB 06-89, the choices
for associations subject to CCIOA for ballot counting are either (1) a neutral third
party, or (2) committee of volunteers, exclusive of board members and in the case
of contested elections, exclusive of board member candidates.

f) Owner Rights to Participate at Board Meetings. For associations subject to
CCIOA, owners continue to have the right to speak at board meetings before the
board takes formal action on any item under discussion, and conflicting
provisions that appeared to require approval from a majority of the board have
been eliminated. If more than one person desires to speak, and there are opposing
views, the board is to allow a reasonable number of persons to speak on each side
of the issue.

g) Notice Requirements for Member Meetings/Posting. If feasible, an association
subject to CCIOA MUST physically post the notice of any unit owner meeting—
annual or special—and also post the notice on its website or sending out an email
to all unit owners. SB 06-89 clarified that this posting requirement only applies to
member meetings and does not apply to board meetings.
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h) Declaration Amendments. The following apply to associations subject to
CCIOA:

i) Technical Changes. Clarification and technical amendments have been
made to provisions of CCIOA regarding declaration amendments.

i) Limitations on the Application of the 67% Amendment Standard of SB
05-100. The 67% level of owner approval (as authorized by SB05-100)
for declaration amendments does not apply to:

Q) amendments reserved to and executed by the declarant;

@) certain amendments reserved to and executed by the association;

3 amendments made by the District Court (pursuant to the court
sanctioned petition process authorized in 1999);

4 amendments within “phased communities” (now a defined term in
the statute) or declarant controlled communities;

(5) amendments within a community where one owner owns more
than 67% of the community; and

(6) amendments that change declarant rights increase the number of
units, change boundaries (declarant votes are to be excluded).

iii) The 67% Standard and Court-Sanctioned Amendments Through the
Petition Process. The 67% maximum limit for declaration amendments
(from SB 05-100) does not preclude an association from seeking court-
sanctioned approval of a proposed amendment (as allowed in 1999 under
SB 99-221) based on the higher standards the declaration may contain.

iv) Clarification to Declarations that Renew and the 67% Standard.
Declarations with a specific term of existence (i.e., for 20 years), which
also provide for automatic renewal or amendment, are allowed to be
amended under the procedures set forth in CCIOA (67%, court-sanctioned
petition, etc.).

V) Mailing and Publication Process to Facilitate Mortgagee Approvals. The
mailing and publication process to obtain mortgagee approval of a
proposed declaration amendment has been clarified and is not mandatory.

i) Insurance Claims by Owners on Association Policies. The following apply to
associations subject to CCIOA:

)} Owner Claims Allowed, but Subject to Conditions. A unit owner may
continue to file a claim against an association’s insurance policy, as if the
unit owner were an additional named insured, but only after conditions
added by SB 06-89 have been met.
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i) The Conditions. The conditions added include:

1) The unit owner has contacted the board or the manager, in writing,
and in compliance with any association guidelines or policies and
procedures on owner-initiated insurance claims;

2) The unit owner has given the association at least 15 days to
respond to the unit owner;

3) If requested, the unit owner has allowed the association’s agent a
reasonable opportunity to inspect the claimed damage; and

4) The subject of the claim falls with the association’s insurance
responsibilities.

iii) Premiums and Request for Clarification of Coverage. Association insurers
are not to take into account, when determining premiums to be paid for
insurance policies, any request of an owner for a clarification of coverage.

), Membership List Restrictions. Member use of membership lists in a subject to
CCIOA was restricted. Lists may only be used for purposes related to a unit
owner's interest as a unit owner. Commercial use of these lists is also prohibited.
These restrictions are viewed in the statute as “privacy” restrictions, and cannot
be superseded by conflicting provisions in the governing documents.

K) Association Records. The following apply to associations subject to CCIOA:

)] Fees. Fees for copies of records of the association may be required in
advance.

i) Availability. Records requested must be available in 5 days or at the next
regularly scheduled meeting (as long as the meeting is within 30 days of
the request).

)] Conflict of Interest Transactions of Board Members with the Association. The
following apply to associations subject to CCIOA:

i) Permissive Nature of These Transactions, as Allowed Under the Nonprofit
Corporation Act Returns. Board members are allowed to have a conflict
of interest in any action or contract that would financially benefit any
board member or party related to a board member, if the requirements of
the Nonprofit Corporation Act are complied with.

i) Voidable vs. Void. Under SB 05-100, if the association entered into a
contract or other transaction, in which a director had a conflict that was
not properly disclosed, the transaction was void. Under SB 06-89, if the
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association enters into a contract or other transaction in which a director
has a conflicting interest, the transaction will not be void or set aside if:

1) The director's interest is disclosed and a majority of the
disinterested directors approve or ratify the transaction; or

(2) The conflicting interest is disclosed and a majority of the members
approve or ratify the transaction; or

3) The transaction is fair to the association.

Therefore, as long as a transaction is fair to the association, it will not be
set aside, even if the director fails to disclose the conflict or votes on the
transaction.

Standard of Care for Directors Investing Reserve Funds. Directors and officers in
associations subject to CCIOA must meet the standards of care outlined in the
Colorado Revised Nonprofit Code when investing association reserve funds. The
standards require directors and officers to act:

) In good faith;

i) With the care an ordinarily prudent person in a like situation would
exercise under similar circumstances; and

iii) In a manner the director or officer reasonably believes to be in the best
interest of the association.

In discharging their duties, directors and officers may rely on other people on
matters that the directors or officers reasonably believe are within that person's
professional or expert competence. SB 06-89 includes managers within the
definition of officers for purposes of this section.

Attorney Fees for Enforcement. In associations subject to CCIOA, attorney fees
for enforcement of the governing documents, or for enforcement of the terms of
CCIOA, are to be awarded to the prevailing party in any civil action (lawsuit),
without express consideration of claims, defenses, counterclaims, third party
claims, etc. and including only lawsuits.

Seller Disclosure of Common Interest Community Required. In associations
subject to CCIOA, the following apply:

i) New CREC form to be prepared by January 1, 2007. A new disclosure,
effective January 1, 2007, is required by sellers to buyers in common
interest communities in purchase contracts of the Colorado Real Estate
Commission (CREC). The form of disclosure must be substantially
similar to a disclosure included in the statute, must be in bold-faced type
and must be similar to the disclosure currently required as to special
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districts in CREC forms. This disclosure does not apply to sale of time
shares.

i) Seller Disclosure to Buyer. A special disclosure required to be given by a
seller to a buyer in SB 05-100 (a disclosure statement outlining the buyer’s
responsibilities and obligations as a member of the association) was
repealed. Upon the buyer's request, the seller must provide copies of the
governing documents and financial documents, as listed or required in the
most recent form of CREC contracts. This disclosure does not apply to
sale of time shares.

iii) Limitation on Damage Claims of Buyers. Damage claims of buyers, for a
seller's failure to disclose the above, are limited.

(\Y)] Association’s Role in the Seller’s Disclosures to a Buyer. The seller is
also to provide to the buyer, or authorize the association to provide to the
buyer, upon payment of the association's fee, various documents for the
association and the community pursuant to the most recent form of
contract of the Colorado Real Estate Commission.

V) Buyer Acknowledgment No Longer Required. Buyers are no longer
required to sign a statement outlining the buyer’s responsibilities and
obligations as a member of the association, and sellers are no longer liable
to buyers for all damages and court costs caused by the failure of the buyer
to provide the seller with that acknowledgment.

p) Restrictions on Enforcement of Certain Covenants. In associations and
communities subject to CCIOA, the following apply:

) U.S. Flag Displays. SB 05-100 provisions allowing for owner flag
displays were extended to occupants.

i) Service Star and Service Flag Displays. SB 05-100 provisions allowing
for service stars and service flags displays were extended to occupants.

iii) Political Signs Allowed.

1) Associations may not prohibit the display of political signs within
the boundaries of a unit by an owner or resident or occupant or in
the windows of a unit from 45 days before an election to 7 days
after the election.

2 Size of signs may be regulated, to the littlest of the maximum
allowed local government or 36" X 48".
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iv) Emergency Vehicles and Parking. Associations may not prohibit the
parking of an emergency motor vehicle by occupants on a street or
driveway, or guest parking area, provided that parking the vehicle can be
accomplished without obstructing emergency access or reasonable needs
of other owners or occupants to use streets, driveways and guest parking
spaces. Emergency vehicles are allowed if the unit owner or occupant is
required by his or her employer, if a primary provider of emergency fire,
law enforcement, ambulance or emergency medical services, to have the
vehicle at his or her residence during designated times and other
requirements are met.

V) Cedar shake shingles may not be required. An association may not require
the use of cedar shakes or other flammable roofing materials. The
following provisions of SB 05-100 on cedar shake roofing were repealed:

1) Associations could not prohibit a unit owner from replacing cedar
shakes or any other flammable roofing materials with
nonflammable materials;

(@) Declarations or bylaws could specify reasonable standards for the
color, appearance and general type of nonflammable roofing
materials that may be used; and

3) Governing documents could not require the use of nonflammable
materials that would exceed the cost of replacing the flammable
materials for which they are being substituted.

q) Applicability of SB 05-100 and SB 06-89. The applications of the recent changes
to CCIOA, in SB 05-100 and SB 06-89, are clarified in SB 06-89.

HB 07-1362.

This bill, passed in 2007, clarified development rights reserved under CCIOA and
specifies that information need not appear in the form of a label on a plat or map in order
to be considered a legally binding identification of parcels that are subject to specific
rights or obligations.

The bill also gives effect to certain information contained in the declaration, a map or
plat, or some combination of any two or all of the three documents.

HB 08-1270.

This bill, passed in 2008, allows owners in Planned Communities, not exempt from
CCIOA, to utilize energy generating devices and to take energy efficiency measures.
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b)

d)

State Statutes Changed by this Legislation. This legislation has a part wholly
within CCIOA (on energy efficiency) and has the other part in general real estate
statutes, Title 38, Article 30 (as to renewable energy generation devices). Under a
section of the bill the new law on renewable energy generation devices is also
brought within CCIOA.

Application of the Energy Efficiency and Renewable Energy Generation Devices
of this Statute.

)] Planned Communities. These parts of the statute apply to all planned
communities subject to CCIOA (the so called pre-CCIOA communities
and also the post-CCIOA communities that are not exempt from CCIOA).
For example, the statutory protections will apply in communities where
the footprint of the structure is the lot line and property outside the
building footprint is either a general or limited common element. The
statute will be effective only as to those measures that involve the
structure and not property (general or limited common elements) outside
the building structure.

i) Condominiums. This statute has no impact on condominium
communities.

Application of Just the Renewable Energy Generation Devices Provisions of the
Statute (and not the Energy Efficiency Provisions). In addition to the application
to Planned Communities subject to CCIOA, above, the provisions on energy
generation devices apply to ‘any covenant, restriction, or condition in a deed,
contract, security instrument, or other instrument.’

Effective Date. The statute became effective August 6, 2008.

So, what is the new law?

) More Owner Rights. Owners in the properties that this new statute applies
to have more rights to generate and save energy.

i) Absolute Prohibitions are Void and Unenforceable. Under this bill,
restrictions, covenants and guidelines that effectively preclude the use of
renewable energy generation devices and/or energy efficiency devices are
void and unenforceable. Despite restrictive covenants to the contrary,
owners can install solar energy or wind-electric energy generating
devices, subject to factors, reviewed below.
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i)

What Prohibitions are enforceable? Reasonable limitations are

enforceable. Specifically, five factors must be considered:

1)

()

(3)
(4)
Q)

Documents/Aesthetic Provisions. Whether the rights of owners to
generate solar or wind energy are subject to reasonable
architectural controls — in a Declaration of a Planned Community
OR in any covenant, restriction, or condition in a deed, contract,
security instrument, or other instrument. Aesthetic provisions that
impose reasonable restrictions are permitted on:

e Dimensions
e Placement or
e External appearance

Reasonable Cost. The cost to the owners is not significantly
increased.

No Decreased Performance or Efficiency.

Bona fide Safety Factors.

Sound - as to wind generators - may be reasonably regulated.

Specific Energy Saving Devices Items Allowed For. A list of specific
energy saving devices items is allowed for in the bill, subject to the factors
above. The items that are given this elevated status are as follows:

(1)
(2)
(3)
(4)
()

(6)
(7)
(8)
(9)

Awnings

Shutters

Trellises

Ramadas

Other shade structures marketed for the purpose of reducing
energy consumption.

Garage or attic fans and associated vents or louvers.
Evaporative coolers.

Energy efficient outdoor lighting devices.

Retractable clotheslines.

Areas Where These Devices CANNOT be Placed. This statute does not

allow an owner in the properties that this new statute applies to placement
of renewable energy devices or energy efficiency measures on:
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Property owned by someone else.

Leased property (except with permission of the lessor).

Collateral for a commercial loan, without the consent of the lender.
General or limited common elements of a condominium or of a Planned
Community (assuming the Planned Community is subject to CCIOA).

f) Recommended Actions to Owners and Owners Associations That Have
Architectural Covenants. Owners and owner associations with architectural
covenants in the properties that this new statute applies to should consider
reviewing and revising architectural guidelines and/or their covenants, to be
consistent with this statute, if the votes or action for those revisions can be
obtained.

HB 08-1135.
a) Summary. This bill, passed in 2008, made three changes to CCIOA:
i) Due process is required before an association can fine.
i) Disabled Persons have enforcement rights within State law.
iii) Mediation is preferred by the State to resolve covenant enforcement
ISsues.

b) Additional Due Process.

) HB 08-1135 requires associations to follow specific due process before
fining an owner. This bill, signed into law by the Governor, and effective
July 1, 2008, requires the following:

1) Associations must adopt and follow a written policy on fines
(many association already have these policies in their
‘enforcement’ policies, adopted under SB 05-100 and SB 06-89.
(Check with an attorney at our firm to be sure your association is
already in compliance.)

(2 The Association’s policy must include a “fair and impartial fact
finding process’ (For example, did the violation occur? If so,
should the owner be held responsible? Is the proposed fine
consistent with the fining schedule?)

3) The fair and impartial fact finding process may be informal.

4) Notice and opportunity to be heard must be guaranteed in the
policy.
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(5) The hearing must be by an ‘impartial decision maker’ (persons
with authority to make a decision on a claimed covenant, rule or
architectural violation, and without a direct personal or financial
interest in outcome of the hearing. What does “no direct personal
or financial interest in outcome” mean? By the terms of HB 08-
1135, the persons making the decision must not receive any greater
benefit or detriment than any other member.)

C) Disabled Persons Enforcement Rights.

Under federal law, disabled persons are entitled to make reasonable modifications
to their unit or to the common elements so that they can have “full use and
enjoyment of their unit.” HB 08-1135 created a state right for this same purpose
under CCIOA, effective July 3, 2008.

d) Mediation.

The State has also again expressed its interest, stressing the availability of the
Statewide Office of Dispute Resolution, within the Colorado Judicial Branch and
their website. This preference is stated in HB 08-1135, effective July 1, 2008.

HB 08-1365. This bill, passed in 2008, allows bundling of multiple association
foreclosures in timeshare communities. Including more than one owner and/or more than
one timeshare in a timeshare association’s foreclosure lawsuit is permitted under HB 08-
1365.

HB 08-1356. This bill creates a warranty of habitability in every rental agreement for a
residential premises. The bill also prohibits a residential landlord or tenant who prevails
in a forcible entry and detainer action from recovering attorney fees, unless the residential
rental agreement contains a provision for either party to obtain attorney fees, and also
creates a warranty of habitability in every rental agreement for residential premises.

HB 09-1220. This bill, adopted in 2009, effective August 5, 2009, allows for “affordable
housing sales price restrictions and rental rates despite restrictions in governing
documents. This prohibition on restriction for affordable housing only applies to
counties with a population of less than 100,000 that have a ski area in the county.

SB 09-249. This bill passed in 2009, extended the limitations on enforcement of certain
covenants [U.S. flags, service star/service flags, political signs, emergency vehicles and
parking, cedar shake shingles not being required, energy generating and energy savings
devices reasonably allowed and affordable housing allowed (in certain counties)] to:
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a) Post-CCIOA small and limited expense communities;
b) Post-CCIOA small cooperatives;
C) Pre-CCIOA small planned communities; and

d) Pre-CCIOA small cooperatives.
30) HB 09-1359. This bill, passed in 2009, did three things:

a) New Required Policy on Reserve Studies/Funding. The bill adds a ninth policy to
the list of policies associations are required to have. The bill does not require an
association to have a reserve study done, and does not require reserve studies to
be done on a periodic basis (i.e., once every 3 years). The policy to be adopted is
to identify the following:

) when the association plans to have a reserve study;

i) whether the study is based on a physical analysis and a financial analysis
iii) whether there is a funding plan; and

iv) any projected sources of funding.

Associations in Pre-CCIOA communities must adopt their policy by July 1, 2010.

Post-CCIOA communities that are not exempt from CCIOA must adopt their
policy by August 5, 2009.

b) Required Sharing of Information by Board Members. The bill also requires board
members to share information with each other. The information to be shared is
“related to the responsibilities and operation of the association obtained by any
other member of the board.”

C) Committee Chair Required to Meet Qualifications of Board Members. The bill
also requires committee chairs, appointed after August 15, 2009, to meet the same
qualifications as are applicable to board members. Some associations have a
requirement that board members be owners. Any requirement or qualifications of
that character will apply to Committee Chairs, appointed after August 15, 2009.
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